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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The excessive penalty taxes imposed on listed transactions by Internal Revenue 
Code section 6707A continue to be a source of major controversy which has captured 
the attention not only of the Internal Revenue Service, but also of Congress.  The 
Revenue Service has announced that it will again, as it had previously, temporarily 
suspend collection enforcement of certain of those section 6707A penalties, this time 
until June 1, 2010.  (See our Bulletins Nos. 09-81, 09-77, 09-53, 07-108, 07-91, 06-42, 
05-112, 04-124, 04-29, 04-28 and 04-27.) 

 
Section 6707A imposes penalties, for each listed transaction that is not reported to the Revenue 

Service, at a fixed amount of $100,000 per year for individual taxpayers and $200,000 per year for 
corporations.  Because of the way the statute is worded, the IRS has concluded that it does not have 
authority to reduce the penalty even if the taxpayer did not understand that he or she was involved in a 
listed transaction and even if the penalty amount is large in comparison to the tax benefits involved.  In 
addition, the penalty is not subject to judicial review. 

 
Congress is working to alleviate the problem created by section 6707A.  Last month the Senate 

passed S. 2917, the Small Business Penalty Fairness Act, a bill that had been introduced by Senator Baucus 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-31A.pdf
http://www.aaluwr.org/majorrefs/Ref10-32B.pdf
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(D-MT), chairman of the Senate Finance Committee.  This bill would limit the penalty to 75% 
of the decrease in tax shown on the return.  It would also establish a maximum penalty of $200,000 
($100,000 for a natural person) for listed transactions and $50,000 ($10,000 for a natural person) for other 
reportable transactions.  The bill would be retroactive back to the beginning of 2007.  A similar bill, H.R. 
4068 is pending in the House.  It was introduced by Congressmen Lewis (D-GA) and Boustany (R-LA), 
both members of the House Ways and Means Committee. 

 
As reported in our Bulletin No. 09-81, Commissioner Shulman, on July 6, 2009, announced that 

collection enforcement action by the IRS under section 6707A would be suspended through September 30, 
2009 for cases on which the annual tax benefit from the transaction is less than the described $100,000 and 
$200,000 amounts.  The letter also states, however, that the Service will continue its examination of these 
cases in order to determine whether this exception applies or not.  A second extension to December 31, 
20089 was announced later. 

 
The current extension to June 1, 2010 is contained in a brief Revenue Service statement which is set 

forth here in its entirety: 
 

"Commissioner Doug Shulman today notified Congress that the IRS is extending 
until June 1, 2010 the current moratorium on collection enforcement actions relating to tax 
shelter penalties assessed under section 6707A of the Internal Revenue Code.  In addition, 
the IRS will continue to hold off on filing new notices of lien on amounts due solely related 
to section 6707A penalties until June 1, 2020." 
 
The new temporary suspension is designed to give Congress more time finally to pass legislation 

modifying section 6707A.  Whether Congress (particularly the House, since the Senate has already passed 
its version of legislation addressing this issue) can accomplish this in the stated timeframe is uncertain, 
especially given its crowded legislative agenda.  If Congress does not modify the statute by June, it is likely 
that a further suspension will be sought. 

 
Any AALU member who wishes to obtain a copy of  S. 2917 and H.R. 4068 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal with your last name and birth date and select Current 
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 
include a reference to this Washington Report. 

 
 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

http://www.aalu.org/
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